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The Office of Legal Counsel’s Opinion on the “Constitutionality of Disparate-
Impact Liability Under Title VII”: What You Need to Know1 

 
 Across America, workers are struggling to find living-wage jobs to support themselves 
and their families. Too often, qualified workers are blocked from getting hired and promoted 
due to employer policies that screen out applicants based on factors unrelated to whether the 
applicant could do the job, from unnecessary college degree requirements and credit checks to 
commute-radius limitations and AI resume reviews. The Trump-Vance administration is 
making this problem worse.  
 

For decades, under Supreme Court precedent, Title VII of the Civil Rights Act of 1964 
(Title VII), and other legal authority, workers have been able to challenge exclusionary policies 
like these using a legal tool known as “disparate-impact liability.” That tool has resulted in 
employers adopting more thoughtful, rigorous standards in evaluating their own selection 
criteria and advancing their business objectives. The administration is now attacking this tool, 
encouraging employers to ignore the harms caused by their own policies while denying workers 
the ability to question whether those policies are justified and fair.  

 
In its latest move, the Trump-Vance administration’s Department of Justice Office of 

Legal Counsel (OLC) released an opinion claiming that longstanding U.S. Equal Employment 
Opportunity Commission (EEOC) guidance on disparate-impact liability under Title VII is 
unconstitutional.2 The OLC opinion is wrong on the facts and wrong on the law. Only Congress 
and the courts have authority to change the law or its impact. Here’s what you need to 
know: 
 

Disparate-impact liability prohibits employers’ unjustified policies and 
practices, not statistical disparities alone. Title VII and other civil rights statutes forbid 
employers from relying on policies or practices that appear neutral but unfairly bar qualified 
workers based on race, gender, national origin, or other characteristics and are not justified by 
the employer’s legitimate business needs. To bring a successful legal challenge against such a 
policy or practice, workers must first show that it causes some workers to lose out on 
opportunities more often than others , and that those differences are significant and connected 
to the policy.3 Then, to justify the policy or practice, the employer must show that it is job-
related and consistent with business necessity, e.g., that it predicts who will perform well in the 
job.4  Finally, if the employer can make that showing, then the worker can succeed by showing 
there is a different policy or practice that would meet the employer’s needs without causing the 

 
1 This “What You Need to Know” primer is not intended to, and should not be understood to, provide legal advice. 
Specific programs, initiatives, or questions should be reviewed with counsel.  
2 Constitutionality of Disparate-Impact Liability Under Title VII, 50 Op. O.L.C. (June 9, 2026) (slip op.) (“OLC Op.”). 
3 42 U.S.C. § 2000e-2(k)(1)(A)(i). The protected traits recognized under Title VII include race, sex, color,religion, and 
national origin,  
4 Id. 

https://www.justice.gov/olc/media/1444871/dl
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same unjustified disparate harm to particular groups of workers.5 This legal standard ensures 
that employers rely on job-related criteria when deciding whom to hire, fire, or promote, or 
award other benefits and the policy is as fair as possible to all workers.   
 

For decades, disparate-impact liability has helped workers challenge unfair 
barriers that exclude people based on race, gender, and other protected 
characteristics. More than fifty years ago, the Supreme Court recognized that Title VII 
prohibits disparate-impact discrimination in a case called Griggs v. Duke Power Company, 401 
U.S. 424 (1971).6 Congress wrote these protections explicitly into Title VII in 1991.7 Employers 
are familiar with this legal standard and have been required to follow it for decades.  

Everyone benefits when employers remove unfair barriers. Disparate-impact 
liability protects workers of every race, sex, gender, national origin, and more. While many 
unfair barriers disproportionately harm people of color, women, and other historically excluded 
groups, removing unjustified policies benefits every worker affected by those policies. To name 
just one example, refusing to hire workers based on credit history can deny people job 
opportunities if they have ever been delinquent on a student loan—even if they are capable of 
doing the job, and even if the job has nothing to do with their credit history. While a policy 
mandating credit checks can disproportionately harm people of color and women, all workers 
who were unfairly excluded by the policy benefit from its removal. Employers also benefit when 
they are able to hire from a wider pool based on who can actually do the job rather than 
screening out qualified workers based on irrelevant criteria. 

 
Disparate-impact liability is different from diversity, equity, inclusion, and 

accessibility initiatives and affirmative action. Disparate-impact liability is a way of 
proving illegal discrimination and challenging unfair workplace policies and practices.8 In 
contrast, diversity, equity, inclusion, and accessibility initiatives are a range of practices 
designed to advance equal opportunity and do not involve making individual hiring or other 
employment-related decisions based on race or other characteristics.9 Affirmative action is a 
specific approach to remedying discrimination affecting a workplace by taking race or gender 
into account in employment decisions for a limited period of time.10 In appropriate 
circumstances, both affirmative action and diversity, equity, inclusion, and accessibility 
initiatives can be lawful, and both are governed by different legal principles than disparate-
impact liability. While the OLC memo tries to conflate them, DOJ’s erroneous, non-binding 
commentary does not change the legality of employers’ ability to utilize voluntary measures to 
improve equal opportunity. 
 

The OLC opinion does not, and cannot, make new law or alter existing law 
upholding disparate-impact liability. Contradicting decades of court opinions and Title 
VII itself, OLC suggests that unfair disparate impacts are useful only as a means of evaluating 
whether there was intentional discrimination. OLC suggests three changes to the existing 
standards imposed by courts that would make it harder to show an employer has engaged in 

 
5 2 U.S.C. § 2000e-2(k)(1)(A)(ii). 
6 While Griggs was a race discrimination case, the Court made clear in Dothard v. Rawlinson, 433 U.S. 321 (1977), 

that the disparate-impact framework also applies to Title VII sex discrimination claims. 
7 Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071, § 3(3) (1991). 
8 Griggs v. Duke Power Co., 401 U.S. 424 (1971). 
9 LDF, et al., Advancing Diversity, Equity, Inclusion, and Accessibility in a Time of Uncertainty: What Employers 
Need to Know, https://www.naacpldf.org/wp-content/uploads/LDF-et-al.-Post-DOJ-Memo-Employment-Short-
Guidance.pdf (last visited Jul. 2, 2026). 
10 Johnson v. Transportation Agency, 480 U.S. 616 (1987); United Steelworkers of America v. Weber, 443 U.S. 193 
(1979). 
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unlawful discrimination based on unfair disparate impacts.11 These “corrections” would make it 
easier for employers to exclude capable workers from employment opportunities. OLC’s analysis 
ignores over fifty years of settled civil rights law in this area and the intent of Congress when it 
amended Title VII in 1991. 

 
An opinion from the Office of Legal Counsel does not change duly enacted federal 

statutes like Title VII.12 Only Congress can change the law itself.  The OLC opinion also does not 
alter case law interpreting the availability of disparate-impact liability to enforce other civil 
rights statutes. Agency interpretations — especially new or changed ones — cannot substitute 
for, or supersede, judicial interpretations of federal statutes.13 The OLC opinion impacts only the 
actions of the Executive Branch agencies with enforcement authority under the relevant 
statutes. While the Trump-Vance administration may have its own flawed view of what the law 
should be, courts are bound to apply existing law recognizing disparate-impact liability under 
Title VII and related anti-discrimination statutes.14 Employers will still be held liable for unfair 
disparate impacts based on that standard. 
 

Bottom line: Federal law continues to outlaw employment practices that 
have an unfair disparate impact on workers. An OLC opinion full of omissions and 
misrepresentations about statutes, regulations, and precedent does not alter 
employers’ existing legal obligations. Employers who follow the OLC opinion do so 
at their own risk. 
 

The Trump-Vance administration’s divisive agenda will harm workers and 
the nation. Employers should consult with counsel and continue to follow the law 
as properly interpreted—not the administration’s unfounded and inaccurate 
views. 
  

For more information, please see the following resources: 
 

 
11 The OLC opinion sources its three limiting principles from “applying” Callais, Inclusive Communities, Griggs, and 
Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989). Use of this quartet of cases ignores: (1) that Griggs itself 
established disparate-impact liability in 1971; (2) Wards Cove concerned a disparate-impact claim based “solely on” 
statistical disparities without tying it to one or more specific employment practices; (3) Inclusive Communities 
recognized disparate-impact liability in the context of the Fair Housing Act in 2015; and (4) Callais is inapposite, 
because the decision concerned the Voting Rights Act and enforcement of the Fifteenth Amendment’s prohibition of 
racial discrimination in the context of voting. What is more, Congress responded legislatively to Wards Cove by 
rejecting its holding and placing the burden of persuasion as to business justifications for an employment practice 
back on the employer, not employees, in the Civil Rights Act of 1991. See 490 U.S. at 659; 42 U.S.C. § 2000e-2(k). 
12 See, e.g., Rise Economy v. Vought, 2026 WL 710238 (N.D. Cal. Mar. 13, 2026) (rejecting OLC interpretation of 
funding statute for the Consumer Financial Protection Bureau, as well as agency reliance on the new OLC 
interpretation). To read more on the Callais and Inclusive Communities cases referenced in the OLC opinion, you 
may find the opinions at the following citations: Louisiana v. Callais, 608 U.S.  ___ 2026 and Texas Department of 
Housing and Community Affairs v. Inclusive Communities Project, Inc., 576 U.S. 519 (2015) 
13 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 403 (2024) (“[T]o the extent that Congress and the Executive 
Branch may disagree with how the courts have performed that job [of interpreting statutes], they are of course always 
free to act by revising the statute.”). Congress can enact and revise legislation in response to statutory decisions from 
the Supreme Court, but the legislature is required to abide by the Supreme Court’s constitutional holdings unless and 
until the Constitution is amended or the Supreme Court later overturns its prior holding. 
14 See generally Griggs, 401 U.S. 424 (interpreting Title VII to prohibit “not only overt discrimination but also 
practices that are fair in form, but discriminatory in operation”) (emphasis added); see also Civil Rights Act of 1991, 
Pub. L. 102-166, 105 Stat. 1071 (1991) (codified as amended throughout 42 U.S.C.) (codifying, among other changes, a 
framework for evaluating disparate-impact claims). 

https://www.supremecourt.gov/opinions/25pdf/25a1197_h31i.pdf
https://www.justice.gov/sites/default/files/crt/legacy/2015/06/25/tdhcainclusiveopinion.pdf
https://www.justice.gov/sites/default/files/crt/legacy/2015/06/25/tdhcainclusiveopinion.pdf
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• Disparate Impact Civil Rights Claims: A Crucial Tool Under Attack (Democracy 
Forward, National Institute for Workers’ Rights, The Leadership Conference on Civil 
and Human Rights, and the Legal Defense Fund) 

• Trump Takes Aim at Disparate Impact: What Does This Mean, and Why Does It 
Matter? (Legal Defense Fund) 

• As Deadline Approaches, Trump Administration May Face Legal Hurdles to their 
Efforts to Chill Private Sector Conduct (Democracy Forward) 

• Statement of Former Equal Employment Opportunity Commission (EEOC) Officials 
on Employer Diversity, Equity, and Inclusion Efforts 

• The EEOC’s Vote to Rescind Its Guidance on Affirmative Action Disregards the Law 
and Disserves Employers and Workers (EEO Leaders) 

• President Trump's Executive Order on Disparate Impact Analysis Is Legally Incorrect 
and Will Undermine Meritocracy and Equal Employment Opportunity (Statement of 
Former Equal Employment Opportunity Commission Officials) 

• Trump’s Attempt to Roll Back Key Civil Rights Enforcement Tool (American Civil 
Liberties Union) 

• Why Trump’s Effort to Eliminate Disparate Impact Rules is a Terrible Idea 
(American Civil Liberties Union) 

https://niwr.org/2025/11/03/disparate-impact/
https://www.naacpldf.org/why-we-need-disparate-impact-civil-rights/
https://www.naacpldf.org/why-we-need-disparate-impact-civil-rights/
https://democracy2025.org/wp-content/uploads/2026/07/As-Deadline-Approaches-Trump-Administration-May-Face-Legal-Hurdles-to-their-Efforts-to-Chill-Private-Sector-Conduct-DF-Created.pdf
https://democracy2025.org/wp-content/uploads/2026/07/As-Deadline-Approaches-Trump-Administration-May-Face-Legal-Hurdles-to-their-Efforts-to-Chill-Private-Sector-Conduct-DF-Created.pdf
https://static1.squarespace.com/static/67f14b136c5a8838cca88ae0/t/67f6caf2fc4ea152ce203d06/1744227059055/1+Statement-of-Former-EEOC-Officials-on-DEI-04.03.25-1..pdf
https://static1.squarespace.com/static/67f14b136c5a8838cca88ae0/t/67f6caf2fc4ea152ce203d06/1744227059055/1+Statement-of-Former-EEOC-Officials-on-DEI-04.03.25-1..pdf
https://static1.squarespace.com/static/67f14b136c5a8838cca88ae0/t/6a46c5408803041fc5db6701/1783022913075/EEO+Leaders+Response+to+Rescission+of+Affirmative+Action+Guidance.pdf
https://static1.squarespace.com/static/67f14b136c5a8838cca88ae0/t/6a46c5408803041fc5db6701/1783022913075/EEO+Leaders+Response+to+Rescission+of+Affirmative+Action+Guidance.pdf
https://static1.squarespace.com/static/67f14b136c5a8838cca88ae0/t/68234df3b258992204457d8e/1747184472848/EEO+Leaders+Statement+on+Disparate+Impact.pdf
https://static1.squarespace.com/static/67f14b136c5a8838cca88ae0/t/68234df3b258992204457d8e/1747184472848/EEO+Leaders+Statement+on+Disparate+Impact.pdf
https://www.aclu.org/news/racial-justice/trumps-attempt-to-roll-back-key-civil-rights-enforcement-tool
https://www.aclu.org/news/racial-justice/why-trumps-effort-eliminate-disparate-impact-rules

