As Asian American communities grow across the U.S. and demonstrate their voting
power, it becomes even more imperative to restore the Voting Rights Act
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ast year’s celebration of the 50th anniversary of the Voting Rights Act (VRA)
occurred under the shadow cast by the U.S. Supreme Court’s decision in Shelby
County v. Holder. This year marks the third anniversary of the Shelby County
decision that invalidated the coverage formula for Section 5, the preclearance

provision and what is often considered the heart of the VRA. In enacting the VRA in 1965,
Congress recognized that previous efforts to litigate discriminatory voting practices were limited
in their effectiveness; obstinate jurisdictions would simply replace a discriminatory practice after
it was struck down with another, newer discriminatory practice. Responding to the persistent
nature of discriminatory schemes in voting, Congress developed a mechanism in the VRA to
provide a check on whether proposed voting changes by particularly bad actors would be
problematic for minority voters: Section 5 preclearance. The Shelby County decision, while
leaving the Section 5 mechanism intact, meant that there were no jurisdictions in the country
required to obtain approval of their voting changes, thereby leaving the entire country susceptible
to problematic voting changes and discrimination. In fact, 2016 will be the first presidential
election in 50 years without the full protection of the Voting Rights Act. The Shelby County
decision has thrown our country back decades in our ability to combat voter discrimination and
continues to roll back the progress achieved through the VRA.
What is Section 5 of the Voting Rights Act and what does it do?
Section 5 of the Voting Rights Act prohibits the enforcement or administration by covered
jurisdictions of “any voting qualification or prerequisite to voting, or standard, practice, or

procedure with respect to voting” without first receiving approval, or “preclearance,” from the
U.S. Department of Justice or the U.S. District Court for the District of Columbia.i Section 5
applies to numerous voting changes in covered jurisdictions, including redistricting, annexation
of other territories or political subdivisions, and polling place changes and consolidations. Voting
changes with a discriminatory purpose or with a retrogressive effect will not be pre-cleared and
thus Section 5 prohibits the submitting jurisdiction from adopting the voting change.

A change is retrogressive if it puts minorities in a worse position than if the change did not
occur. For example, a redistricting plan might be deemed retrogressive if it contains only two
majority-minority districts where it previously contained three, or if the line-drawers reduce the
minority population percentage of a district to a level that will make it more difficult or
impossible for them to continue to elect candidates of their choice. Since 1995, there have been
113 instances of Section 5 violations, including changes regarding redistricting, methods of
elections, annexations and ballot access.ii
How has Section 5 helped Asian American voters?
Section 5 helped address discriminatory redistricting plans that continue to be drafted in states
with large Asian American communities. As shown in Perry v. Perez, 132 S. Ct. 934 (2012), the
Texas legislature drafted a redistricting plan, Plan H283, that would have had significant
negative effects on the ability of minorities, and Asian Americans in particular, to exercise their
right to vote. Since 2004, the Asian American community in Texas State House District 149 has
voted as a bloc with Hispanic and African American voters to elect Hubert Vo, a Vietnamese
American, as their state representative. District 149 has a combined minority citizen voting-age
population of 62 percent.iii Texas is home to the third-largest Asian American community in the
United States, growing 72 percent between 2000 and 2010.iv In 2011, the Texas Legislature
sought to eliminate Vo’s State House seat and redistribute the coalition of minority voters to the
surrounding three districts. Plan H283, if implemented, would have redistributed the Asian
American population in certain State House voting districts, including District 149 (Vo’s
district), to districts with larger non-minority populations.v Plan H283 would have diminished the
Asian American community’s right to vote in Texas by diluting the large Asian American
population across the state.vi
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In addition to discrimination in redistricting, Asian American voters have also endured voting
system changes that impair their ability to elect candidates of choice. Before 2001 in New York
City, the only electoral success for Asian Americans was on local community school boards. In
each election—in 1993, 1996, and 1999Asian American candidates ran for the school board and
won.vii These victories were due, in part, to the alternative voting system known as “single
transferable voting” or “preference voting.” Instead of selecting one representative from singlemember districts, voters ranked candidates in order of preference, from “1” to “9.”viii In 1998,
New York attempted to switch from a “preference voting” system, where voters ranked their
choices, to a “limited voting” system, where voters could select only four candidates for the
nine-member board, and the nine candidates with the highest number of votes were elected.ix
This change would have put Asian American voters in a worse position to elect candidates of
their choice.x

Furthermore, the ability of Asian Americans to vote is also frustrated by sudden changes to poll
sites without informing voters. For example, in 2001, primary elections in New York City were
rescheduled due to the attacks on the World Trade Center. The week before the rescheduled
primaries, the Asian American Legal Defense and Education Fund (AALDEF) discovered that a
certain poll site, I.S. 131, a school located in the heart of Chinatown and within the restricted
zone in lower Manhattan, was being used by the Federal Emergency Management Agency for
services related to the World Trade Center attacks. The Board chose to close down the poll site,
but no notice was given to voters. The Board provided no media announcement to Asian
language newspapers, made no attempts to send out a mailing to voters, and failed to arrange for
the placement of signs or poll workers at the site to redirect voters to other sites. In fact, no
consideration at all was made for the fact that the majority of voters at this site were limited
English proficient, and that the site had been targeted for Asian language assistance under
Section 203.xi With Section 5 no longer applicable in most jurisdictions, disruptive changes to
polling sites, voting systems, and redistricting plans can now occur unfettered, wreaking havoc
on Asian American voters’ ability to cast an effective ballot.
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What happened in the Shelby County v. Holder case?
The U.S. Supreme Court weakened the VRA in Shelby County v. Holder (“Shelby”). The Court
ruled 5-4 that the formula used to determine Section 5 jurisdictions was based on “decades-old
data and eradicated practices,” despite the extensive record confirming that these jurisdictions
continued to commit acts of voting discrimination.xii Thus, while the Court did not invalidate
Section 5, it rendered it useless by invalidating the formula that determined what jurisdictions
were required to submit voting changes for preclearance. At the same time, the Court recognized
that “no one doubts” that voting discrimination still exists, and invited Congress to pass
legislation with a modernized formula.xiii

Since the Court invalidated the key enforcement provision of the Act in 2013, voting
discrimination has become harder to stop. In states, counties, and cities across the country,
legislators are pushing through laws designed to make it harder for minorities to vote, now that
the preclearance protection is no longer in place. For the 2016 election, 17 states including
Alabama, Arizona, Georgia, Mississippi, North Carolina, Texas, and Virginia, which were
previously covered in full or in part by Section 5, will have new voting restrictions that include
strict photo ID requirements, early voting cutbacks, and registration restrictions.xiv These are just
the newest restrictions in a broader voter suppression movement that began after the 2010
elections, where almost half of all states have new restrictions in place since then.

In the immediate aftermath of the Shelby County decision, North Carolina, where the Asian
American population increased by 85 percent between 2000 and 2010, passed H.B. 589. The
legislation restricts voting in a staggering range of ways: through a ban on paid voter registration
drives; elimination of same-day voter registration; allowing voters to be challenged by any
registered voter of the county in which they vote, rather than just their precinct; reduction of
early voting by a week; authorization of vigilante poll observers with expanded range of
interference; an expansion of the scope of who may examine registration records and challenge
voters; a repeal of out-of-precinct voting; elimination of flexibility in opening early voting sites
at different hours within a county; and curtailing satellite polling sites for the elderly or voters
with disabilities. This law is being challenged through litigation and is currently on appeal to the
U.S. Court of Appeals for the Fourth Circuit.xv This litigation would not be necessary if Section
4

5 were still in full force. Indeed, one state senator noted that it was because of the Court’s
decision in Shelby County that the legislature was free to “go with the full bill,” indicating his
full awareness that they would never have received approval for the bill under the full
protections of the VRA.
How is the Shelby County decision detrimental to Asian Americans?
Asian American voters are among those suffering in the wake of the decision and are left
particularly vulnerable as the Asian American voter population grows across the country. The
Asian American population in the United States grew 46% between 2000 and 2010, making it
the fastest growing racial group in the nation.xvi Asian American communities are expanding
from states with historically high concentrations of Asian Americans, such as New York and
California, to states with more recently established immigrant populations. It may be surprising
to many that over the last decade, Asian American communities have grown most rapidly in
Nevada, Arizona, North Carolina, and Georgia.xvii

Asian American populations are also growing in previously-covered Section 5 jurisdictions in
the South. Georgia and North Carolina are among the three fastest-growing Asian American
populations.xviii In fact, five of the states covered in their entirety and another four states covered
partially by Section 5 are among the top 20 states with the fastest-growing Asian American
populations. The remaining covered states all experienced growth in their Asian American
populations.xix

Whenever a minority group moves into an area, or when its growth outpaces that of the general
population, reactions to that influx of “outsiders” can result in racial tension.xx As Asian
American populations continue to grow rapidly, particularly in the South, it is a reasonable
expectation that levels of racial tension and discrimination against racial minorities will increase,
including in the voting context.xxi Such discrimination creates an environment of fear and
resentment toward Asian Americans, which jeopardizes Asian Americans’ ability to exercise
their right to vote free of harassment or unfair treatment. Asian Americans are potential swing
votersxxii and as they become numerous enough to make the difference in certain races, they will
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be facing new, more aggressive tactics to minimize their political impact. Section 5 protections
are needed more than ever.
VRA?
A?
What can be done to rectify the decision and restore the VR
The U.S. Supreme Court left it up to Congress to create new formulas for Section 5 coverage.
Two bills have been introduced in Congress that would do just that and restore the protections of
the VRA.

First, we saw the bicameral introduction of the Voting Rights Amendment Act of 2014 (VRAA)
on January 16, 2014, to address the Shelby decision. The House bill (H.R. 3899) was introduced
by Representatives James Sensenbrenner (R-WI), John Conyers (D-MI), Bobby Scott (D-VA),
and John Lewis (D-GA). The Senate version (S. 1945) was introduced by Judiciary Committee
Chairman Patrick Leahy (D-VT). In February 2015, Representatives Sensenbrenner and
Conyers reintroduced the bipartisan Voting Rights Amendment Act of 2015 in the House of
Representatives. The bill’s provisions would create a flexible, nationwide formula updated
annually and based on current voting rights violations to do the following: determine which
jurisdictions require preclearance for voting changes; enhance the power of federal courts to stop
discriminatory voting changes from being implemented and to order preclearance remedies as
needed; create new nationwide transparency of certain voting changes to keep communities
informed about voting changes that raise concerns; and strengthen and expand the federal
observer program, an effective tool critical to combating discrimination directly at the polls.

On June 24, 2015, the Voting Rights Advancement Act (Advancement Act) was introduced in
the Senate (S.1659) and the House (H.R.2867). The Advancement Act has received broad and
vocal support from the civil rights community because it responds to the unique, modern-day
challenges of voting discrimination that have evolved in the 50 years since the Voting Rights Act
first passed. The Advancement Act recognizes that changing demographics require tools that
protect voters nationwide—especially voters of color, voters who rely on languages other than
English, and voters with disabilities. It also requires that jurisdictions make voting changes
public and transparent. The Voting Rights Advancement Act would modernize the preclearance
formula to cover states with a pattern of discrimination that puts voters at risk, ensure that last6

minute voting changes won’t adversely affect voters, protect voters from the types of voting
changes most likely to discriminate against people of color and language minorities, enhance the
ability to apply preclearance review when needed, and expand the effective Federal Observer
program and improve voting rights protections for Native Americans and Alaska Natives.
Conclusion
In the three years since the Shelby decision, Congress has failed to restore the Voting Rights Act,
and voters have been subject to more discrimination than at any time in the past 50 years.
Congress now has two bills it could use as vehicles for restoring the Voting Rights Act. The time
is now for Congress to take up and debate these two bills. Congress must come together, as it has
each time the Voting Rights Act has been before it, to restore the protections of the VRA.
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