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INTRODUCTION AND SUMMARY

On the 50th Anniversary of the passage of the Voting Rights Act (VRA), Asian Americans Advancing Justice |
AAJC issues this report to highlight the importance of the VRA in protecting and promoting the emerging Asian
American vote.

Citizenship and ability to vote are inextricably intertwined. Without one, the other is impossible to achieve. And
for the better part of America’s history, the franchise was denied to the Asian American community due to its

inability to gain citizenship.

Early in America’s founding, naturalization was limited to only “free white persons.” Two key U.S. Supreme Court
cases from the 1920s — Ozawa v. U.S. and U.S. v. Thind — held that Asian immigrants were not free white people
and therefore, ineligible for naturalized citizenship. Federal policy barred immigrants of Asian descent from
becoming U.S. citizens through legislation such as the Chinese Exclusion Act of 1882 (prohibiting immigration of
Chinese laborers) and the Immigration Act of 1924 (banning immigration from almost all countries in the Asia-
Pacific region). It was not until 1943 with the repeal of the Chinese Exclusion Act, that persons of Chinese origin
were granted the ability to naturalize. Most other Asians were granted the ability to naturalize by 1952 through the

McCarran-Walter Act (Immigration and Nationality Act of 1952) and subsequent amendments in 1965.

This report will detail patterns of discrimination and voter suppression directed squarely at the Asian American vote,
particularly in locations where it is significant enough to take on “swing” characteristics such as political

cohesion. Indeed, Asian Americans are the nation’s fastest growing racial group and are quickly becoming an
electoral force to be reckoned with. But Asian American political power will not reach its full potential unless

voting rights are protected and unfettered access to the polls are ensured. This is why we do what we do.

To be sure, Asian Americans Advancing Justice | AAJC’s work in this field on the behalf of the Asian American
community stands on the shoulders of the many who came before us. The seminal events that culminated in the
passage of the Voting Rights Act in 1965 revolved around the systemic suppression of the African American vote
through literacy tests, intimidation and outright violence in the southern states. Asian Americans marched alongside
the Reverend Martin Luther King on the Edmund Pettus Bridge in 1965, and the VRA has long included racial
minorities including Asian Americans in its protections. But it was not until decades later, as the Asian American
community grew, that the community could more fully take advantage of the protections of the VRA and influence

subsequent Congressional re-authorizations with provisions for language access.

The passage of the Voting Rights Act 50 years ago represents one of the high-water marks in our nation’s civil
rights history. Yet, the VRA is currently under fire following the U.S. Supreme Court’s 2013 decision in Shelby v.

Holder that effectively gutted the Act’s powerful pre-clearance regime. Tactics to restrict voting rights might have
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changed from 50 years ago — there are no longer literacy tests or oaths of allegiance. Rather, the tactics are in more
sophisticated and institutionalized forms such as laws limiting early voting, eliminating same-day and automatic
registration, and requiring qualified identification. Sadly, these modern-day tactics still affect the same groups of

Americans — racial, ethnic and language minorities — that the VVoting Rights Act set out to protect in 1965.

That is why it is more important than ever for groups like Asian Americans Advancing Justice | AAJC to band
together with other civil rights organizations to celebrate the 50th Anniversary of the VRA and to collectively
advocate for the fulfilment of its promise to a nation of diverse communities to be able to express their opinions and

voices through the ballot box.
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THE ASIAN AMERICAN ELECTORATE AND ITS PARTICULAR CHALLENGES

The Asian American population in the United States grew 46% between 2000 and 2010 — the fastest growing racial
group during that period.” As of the 2010 Census, there are over 17.3 million Asian Americans living in the United
States, comprising 6% of the population.™ Asian American communities are expanding from states with historically
high concentrations of Asian Americans, such as New York and California, to states with more recently-established
immigrant populations.' For example, over the last decade, Asian American communities grew most rapidly in
Nevada, Arizona, North Carolina, and Georgia. Nevada’s Asian American population more than doubled between

2000 and 2010."

There is a corresponding increase amongst Asian American, Native Hawaiian and Pacific Islander (NHPI) voters,
nearly doubling from 2 million voters in 2000 to 3.9 million in 2012.Y By 2025, Asian American and NHPI voters
will make up five percent of the national electorate and by 2044, Asian American and NHPI voters will constitute 10
percent of the national electorate." Asian Americans have also been quick to develop civic and political
infrastructures, including a growing base of voters, donors, elected officials, appointees and public policy advocates.
Asian Americans and NHPIs are growing significantly in their political presence. There was an average increase of
600,000 voters per midterm election cycle from 1994 to 2010." Congressional candidates of Asian American

descent increased nearly four-fold from 10 candidates in 2010 to 39 in 2014."iii

With this increased potential in political power comes an intensified effort to register the community. On National
Voter Registration Day 2014, 317 organizations helped register Asian American voters, up from 154 organizations
that participated in 2012.% This has been critical since, once registered, Asian Americans turn out to vote in
numbers greater than the national average. In 2012, for example, 79 percent of registered Asian American voters
cast ballots, compared to only 58.2 percent nationwide.* The 2014 Midterm Elections showed that Asian American
voters could produce the margin of victory in competitive House races given the community’s high turnout rates
once registered. In more than 60 House races across the country, including but not limited to congressional districts
in Georgia, New York, lllinois, Minnesota, Maryland, California and Hawaii, the Asian American and NHPI
community constituted eight percent or more of the voting-age population — large enough to close the gap in those
races.X This trend will only continue as the Asian American population grows, naturalizes and migrates across the
country into non-traditional gateway cities.

However, voter discrimination, language barriers, lack of access to voter resources and unfamiliarity with the voting

process challenge Asian Americans’ ability to reach their full potential when it comes to civic engagement.

Sixty percent of Asian Americans are foreign-born and almost half of Asian American adults are limited English
proficient.X Voting can be an intimidating and complicated process, even for native English speakers. And for

citizens whose first language is not English, the process is even more difficult to navigate. While only a third- or
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fourth-grade level of English proficiency is needed to become a U.S. citizen, voting materials such as ballot
initiatives and voting booth directions often require at least a high school level education. Even worse, language

minority voters are often denied much-needed and federally-required assistance at the polls.

Indeed, Election Day surveys confirm that language assistance is important to Asian American voters from various
ethnic communities. For example, 30 percent of Chinese Americans, 33 percent of Filipino Americans, 50 percent of
Vietnamese Americans and 60 percent of Korean Americans in Los Angeles County used some form of language
assistance in the November 2008 election. More than 60 percent of Viethamese voters surveyed in Orange County

for the November 2004 election used language assistance to vote.

And until recently, concentrations of Asian American populations have not been significant enough to take
advantage of the VVoting Rights Act to mandate the creation of majority-minority districts in the redistricting context.
In fact, Asian Americans often find their communities split into different districts, thus reducing their voting power

and political clout. ¥V

Efforts to suppress the Asian American vote have been buoyed by the continuous perception of Asian Americans as
“foreigners,” and thus, not worthy of full or equal participation in the electoral process. Discriminatory attitudes
toward Asian Americans are prevalent in the political process, as evidenced by verbal attacks levied against Asian
American candidates and voters, and political ads using racially discriminatory imagery or perceptions to malign
candidates running for office, including manipulating the images of candidates to trigger negative stereotypes of
minority candidates such as darkening a candidate’s skin tone. These types of incidents are also likely to have a
chilling effect on Asian Americans’ willingness and desire to participate in the political process as they are

constantly being told that they are “un-American” and do not belong.
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VRA ADDRESSES VOTING DISCRIMINATION AGAINST ASIAN AMERICANS

The following is an overview of specific provisions of the
VRA, how they have impacted the Asian American

community, and ongoing issues and concerns.

Over 30 countries and ethnic groups that speak over 100
different languages are represented™” in the Asian American
community and approximately one out of every three Asian
American adults are limited English proficient (LEP).
Perhaps no other provisions of the VRA have helped Asian
Americans to cast their ballot more than Sections 203 and
208.

Language Access - Section 203

Section 203 of the VRA is a language voting assistance
provision that requires multilingual elections for Latinos,
Asian Americans, American Indians and Alaska Natives in
certain jurisdictions that meet population and literacy
requirements as determined by the Census Bureau.™ A
jurisdiction becomes covered under Section 203 when it
meets the threshold of the Section 203 formula by meeting

the requirements of (a) and (b):

EXAMPLES OF VOTING DISCRIMINATION

FACED BY ASIAN AMERICANS

In the 2004 primary elections in Bayou La Batre,
Alabama, supporters of a white incumbent
running against a Vietnamese American
candidate intimidated Asian American voters by
challenging only Asian Americans at the polls
and falsely accusing them of not being U.S.
citizens, or city residents, or of having felony
convictions. The losing incumbent rationalized
their targeting because “We figured if they
couldn’t speak good English, they possibly
weren’t American citizens.” The Department of
Justice found these challenges were racially
motivated and prohibited challengers from

interfering in the general election. That year,
Bayou La Batre elected its first Asian American
to the City Council.

In 2004 in New York, poll workers at numerous
poll sites required identification from Asian
American voters, even though photo
identification is not required to vote in New
York elections. At one poll site, poll workers
required Asian American voters to provide
naturalization certificates before they could
vote. At another poll site, a police officer
demanded that all Asian American voters show
photo identification. If voters could not produce
such identification, the officer turned them
away and told them to go home, denying them
their right to vote.

a. i. More than 5% of the voting-age citizens in a jurisdiction belong to a single language minority

community and have Limited English Proficiency (“LEP”)

ii. More than 10,000 voting-age citizens in a jurisdiction belong to a single language minority

community and are LEP

OR

iii. Exceeds five percent of all reservation residents on an Indian reservation

AND
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b. The illiteracy rate of the citizens in the language minority is higher than the national illiteracy rate.*"i

Once covered, the jurisdiction must provide language assistance in the covered language. This means that all
information provided in English must also be provided in the covered languages, including any registration or voting
notices, forms, instructions, assistance, or other materials or information relating to the electoral process, including
ballots. In addition to translating written materials, covered jurisdictions are required to provide oral assistance at
polling sites, and publicity prior to Election Day about the availability of language assistance at polling sites. i
Section 203 compliance requires that materials and assistance be provided in a way “designed to allow members of
applicable language minority groups to be effectively informed of and participate effectively in voting-connected

activities” throughout all stages of the electoral process.*

Section 203 was enacted during the 1975 reauthorization of the VRA because Congress recognized that certain
minority citizens, due to limited English speaking abilities, experienced historical discrimination and
disenfranchisement. Congress documented a “systematic pattern of voting discrimination and exclusion against
minority group citizens who are from environments in which the dominant language is other than English,” and an
“extensive evidentiary record demonstrating the prevalence of voting discrimination and high illiteracy rates among
language minorities.” Congress singled out Latinos, Asian Americans, American Indians, and Alaska Natives for

protection under Section 203 VRA due to its finding that:

[T]hrough the use of various practices and procedures, citizens of [the four covered groups] have
been effectively excluded from participation in the electoral process. Among other factors, the
denial of the right to vote of such minority group citizens is ordinarily directly related to the
unequal educational opportunities afforded them resulting in high illiteracy and low voting

participation.

Section 203 was enacted to remedy racial discrimination in the voting process that results in the disenfranchisement

of language minorities from the four covered language groups.*

The 1992 amendment by Congress to Section 203 expanded the coverage formula to better capture language
minority communities in need of assistance in the voting process. The modification to the coverage formula that
most benefited Asian Americans was the addition of the “10,000 voting-age citizen” population trigger to “cover
‘highly populated metropolitan areas’ where ‘many language minority citizens in need of assistance are not covered
because they do not make up a large enough percentage of the local population to trigger coverage.” The 1990
Census figures showed that there were many thousands of LEP language minority citizens who lived in large
metropolitan areas that were not covered by the original coverage formula. Despite the fact that there were 39,000
LEP Chinese American voters in Los Angeles County, California, 37,000 LEP Asian Americans voters in Honolulu

County, Hawaii, and thousands of LEP Asian American citizens living in San Francisco County, California as well
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as Queens County, Kings County, and New York County in New York, only San Francisco County would have been
eligible for Section 203 coverage under the 5% trigger.®¥ With the addition of the new 10,000 voting-age citizen
trigger, the Section 203 determination in 2002 saw the coverage of 16 counties (or their political subdivision

equivalents) in seven states for Asian languages, representing 27 Asian American communities,
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Impact on Asian American voters SECTION 203 VIOLATIONS PROSECUTED BY U.S.
DEPARTMENT OF JUSTICE

In 2011, the Census Bureau released an : .
In July 2002, the Census Bureau determined that Harris

updated list of Section 203 jurisdictions County qualified for Section 203 coverage in Vietnamese
(in addition to Spanish). In 2003, Harris County election
based upon 2005-2009 American officials violated Section 203 by failing to provide
. Vietnamese ballots on its electronic voting machines.
Community Survey data. Parts of Harris County attempted to remedy the problem by
A creating paper ballot templates in Vietnamese. However,
Massachusetts, Michigan, Nevada and New the County did not make these templates widely
; available to voters and did not offer them to voters at all
Jersey were added to the previously polling places. Pressure by the Department of Justice
covered areas from the 2002 (DOJ), Advancing Justice | AAJC, and the Asian American
Legal Network of Texas resulted in a settlement
determinations. Today, a total of 43 Asian agreement that addressed the County’s violations.
. L. o Specifically, the County agreed to (1) hire an individual to
American communities in 22 jurisdictions coordinate the County’s Vietnamese language election
. program; (2) provide all voter registration and election
are now covered for Asian languages under information and materials, including the voting machine
Section 203.% Seven Asian ethnic groups ballot, in Vietnamese, as well as English and Spanish; (3)
establish a broad-based election advisory group to make
are covered: Asian Indian, Bangladeshi, recommendations and assist in election publicity, voter
education, and other aspects of the language program;
Chinese, Filipino, Japanese, Korean and and (4) train poll officials in election procedures and

. . applicable federal voting rights law.
Vietnamese. Section 203 also covers the
In June 2011, DOJ filed a complaint alleging that Alameda

Cambodian community in Los Angeles. To County, California. violated Section 203 of the VRA by

implement this requirement, the County failing to provide effective access to Spanish- and
' Chinese-speaking citizens who needed language
determined that it would provide language assistance and translated materials and information to
castan informed ballot. In particular, the county failed to
assistance to both Cambodian and Thai provide election-related information and assistance to
LEP Chinese voters. It also failed to recruit, train, and
voters. appoint an adequate pool of Chinese-speaking poll
workers, and failed to translate information (e.g., ballots,
registration forms, sample ballots, election notices, and
Of course. the Section 203 determination of its website) into Chinese. Alameda County has been
' continuously covered under Section 203 for Spanish and
coverage is only the first step in ensuring Chinese languages since 1992. On October 19, 2011 the
court entered a consent decree requiring the County to
LEP language minority voters are in fact provide bilingual language assistance at the polls and
. . . . election-related materials and information in Spanish,
receiving language assistance in the voting Chinese, and newly covered languages as determined by
. . the Census Bureau. The parties agreed that federal
process. Successful implementation of observers may monitor Election Day activities in polling
Section 203 begins with pre-election places in Alameda County.
planning. Election officials should seek In July 2013, plaintiffs sued the NYC Board of Elections for
failing to comply with the language assistance provisions
assistance from community members to of the VRA.* At the time the suit was filed, four elections
. . had passed since the Census Bureau announced in
ensure that their Section 203 plan works for October 2011 that Queens County was covered under
. Lo Section 203 for Asian Indian language assistance, but the
the local community, such as getting input Board had not complied with the law. The Board had
from groups on where to target precincts failed to provide language assistance in Asian Indian
languages in any of the elections since the 2011
and requesting review of translated determinations. In March 2014, the case settled with the
Board agreeing to provide language assistance to the
materials. Election officials must publicize Asian Indian voters in Queens.

the availability of language assistance and
conduct voter education. Again, we recommend working with local organizations to supplement efforts to

help ensure that community members are receiving the information in a culturally and linguistically
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appropriate manner. Community-based organizations (CBOs), including Asian Americans Advancing
Justice affiliates, have also engaged in poll monitoring projects to ensure compliance with Section 203 on
Election Day. When problems have arisen in Section 203 compliance, the Department of Justice and CBOs

have engaged with the jurisdiction to correct the problems.

When properly implemented, Section 203 increases civic engagement among Asian American citizens.
Asian Americans had the highest increase of new voter registration between 1996 and 2004 at
approximately 58.7 percent.*® DOJ’s Section 203 enforcement helped increase voter registration and
turnout. After DOJ filed a Section 203 lawsuit in San Diego County, California, voter registration among
Hispanics and Filipinos rose by over 20 percent and Vietnamese registrations increased by 40 percent; the
County agreed to voluntarily provide additional language assistance to Viethamese who had just missed the
Section 203 threshold mark.* And in Harris County, Texas, the turnout among Vietnamese eligible
voters doubled following the DOJ’s efforts in 2004 That same year, after the county began fully
complying with Section 203, Harris County elected the first Vietnamese American to the Texas state
legislature. Also, in 2004, over 10,000 Vietnamese American voters registered in Orange County, which

helped elect the first Vietnamese American to California’s state legislature. Vi

Section 203 also led to an increase in political representation by “candidates of choice” as a direct result of
the increased civic engagement of these groups. During the last reauthorization of the VRA in 2006,
Congress noted a sharp rise in the number of Asian American elected officials in federal, state, and local
offices. As noted in the House report, the total number of elected officials in 2004 was 346, up from 120 in
1978. Of the 346 total elected officials, 260 serve at the local level, up from 52 in 1978.%% Approximately
75 Asian American officials serve at the state legislative level. The VRA and particularly the passage of
Section 203 have been instrumental in these gains. For example, the vast majority of Asian American
elected officials at the time of the study, 75 percent, were elected in jurisdictions covered by Section 203 of
the VRA.** In the state legislatures, 65 percent of Asian Americans were elected from jurisdictions
covered by the VRA XX In city councils, 79 percent of Asian Americans were elected from VRA-covered
jurisdictions. " And among those serving on the school boards, 84 percent of Asian Americans were

elected from covered jurisdictions. o

Ongoing concerns and issues

The promise of Section 203 in helping LEP citizens to vote has yet to be realized because of varying
degrees of compliance by different jurisdictions. Ina 2012 poll monitoring effort that spanned seven states

and 900 voting precincts, Advancing Justice and our local partners found that:
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e Poll workers were often unaware about the availability of translated materials, did not properly
display the translated materials (with one-third of all polling sites monitored having low visibility or no
display of materials), and exhibited an unwillingness to display translated materials when requested.

o Polling sites did not provide adequate notice of assistance available, including inadequate
translated directional signs outside to guide voters to polling sites and poor or no display of “we speak”
or ““we can assist you” signs indicating language assistance available at the location.

e Inalmost all the jurisdiction monitored, there was a lack of bilingual poll workers. Almost half of
the polling sites that did have bilingual poll workers failed to provide identification of bilingual poll
workers and those bilingual poll workers failed to proactively approach voters needing language
assistance.

o Poll workers lacked knowledge about language assistance requirements and other voting laws,

such as whether voters must present photo identification.

Recommendations

Jurisdictions must ensure that translated materials are available, accessible and effective by conducting a
comprehensive review of election materials to identify materials that should be (or still need to be)
translated, using certified translation vendors for translations that includes a review process utilizing
community-based organizations, and providing precincts with large tri-fold standing bulletin boards for
materials’ display. Additionally, for character-based languages, jurisdictions should ensure complete

translation of ballot information by using phonetic translations (transliterations) of candidate names.

Prior to Election Day, covered jurisdictions should take a number of steps to ensure they are complying
with Section 203 and providing appropriate language assistance to their voters. First, jurisdictions should
establish an advisory committee consisting of representatives from community-based organizations that
work with and/or serve language minority voters. Jurisdictions should also hire election staff, such as a
language minority coordinator, to coordinate the jurisdiction’s efforts to meet its Section 203 requirements.
Jurisdictions should engage outside entities to assist with these efforts, including using ethnic media to
publicize the availability of language assistance and conducting outreach to community members and
language minority voters. If targeting poll sites for language assistance, jurisdictions should use sound
methodology for identifying poll sites where language assistance is needed, including consultation with

local leaders from the relevant language communities.

To ensure Election Day goes as smoothly as possible, jurisdictions should make certain they have the
necessary staff available and well-trained to address the needs of language assistance voters. Jurisdictions
should recruit sufficient numbers of bilingual poll workers, as well as train all poll workers on language
assistance and cultural sensitivity. Jurisdictions should also make sure poll workers understand all

applicable voting laws, including federal obligations. To be able to handle issues that arise on Election
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Day, jurisdictions should establish a mechanism for dealing with complaints about poll workers lodged by
language minority voters, including addressing and resolving Election Day problems on-the-spot, as well as
setting up an Election Day troubleshooter team to check poll sites for, and resolve, issues such as missing
bilingual poll workers or translated materials. Jurisdictions should also add multilingual capacity to their

voter hotline.

Election Assistance - Section 208

ection 208 provides that voters have the right to have someone assist them in the voting process. The only limitation
on this rule is that the assistor cannot be one’s employer or union representative. The assistor can even be a teenage
child or a non-U.S. citizen. Section 208 is nationwide in its application with no limitation aside from the previously-

mentioned employer/union rep prohibition.

Congress added Section 208 to the VRA in 1982 to ensure that “blind, disabled, or illiterate voters could receive
assistance in a polling booth from a person of their own choosing[.]”**" Congress found that citizens who either do
not have written language ability or who are unable to read or write English proficiently were more susceptible to
having their votes unduly influenced or manipulated, and thus were more likely to be discriminated against at the
polls.**V Congress also stressed the importance of the voter’s freedom to choose his or her assistor, as opposed to
having someone appointed by elections officials to assist the voter. VVoters may feel apprehensive about casting a
ballot in front of someone they do not know or trust, or could even be misled into voting for a candidate they did not
intend to select.®i Congress determined that the right to an assistor of choice is the only way to ensure that voters

can exercise their right to vote without intimidation or manipulation, i

Although Section 208 does not obligate state or local governments to provide any language assistance, it does
provide for a method of enforcement. It is a violation of the VRA if election officials obstruct or deny a voter’s
right to use an assistor of choice. il The United States Department of Justice (DOJ) has authority to enforce

voting rights laws and ensure that voters’ rights are protected in federal elections.

DOJ has filed numerous lawsuits against localities for violations of Section 208.X For example, in 2003, DOJ
alleged that poll workers in Berks County, Pennsylvania, denied Spanish-speaking voters the right to bring assistors
of choice into the voting booth in violation of Section 208.X"" The court found that poll workers’ behavior violated
Section 208 and contributed to a “hostile and unequal treatment of Hispanic and Spanish-speaking voters[.]”!
The court emphasized that when jurisdictions deny voters the right to bring their assistor of choice into the voting
booth, “voters feel uncomfortable with the process, do not understand the ballot, do not know how to operate the
voting machine, and thus cannot cast a meaningful vote[.]”" The court ordered Berks County to allow voters their

assistors of choice to help them in all aspects of the voting process, including inside the voting booth.XV Lastly, the
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court ordered that the county train poll workers not to stop voters from bringing an assistor of their choice into the

voting booth X

In another example, DOJ sued Miami-Dade County in 2002 for violating Section 208 because poll workers
prevented LEP Haitian American voters from having assistors of choice while voting.*™ DOJ also alleged that the
county failed to train poll workers on their duty to allow for voter assistance under Section 208.XViil The case
resulted in an agreement between DOJ and Miami-Dade where the county agreed to comply with Section 208 and
prevent violations in the future. ™ The county also agreed to provide new poll worker training and hire bilingual

poll workers for the Haitian American community.'

Impact on Asian American voters

Because Section 203 does not apply nationwide, not all LEP voters can take advantage of these benefits.
While Asian American populations are growing rapidly, and the Section 203 coverage of jurisdictions that
must provide language assistance is increasing, there are still many LEP Asian Americans who do not have

access to Section 203 language assistance.

Nevertheless, all citizens who have difficulty with English, no matter where they live or what their native
language is, have the right through Section 208 to an assistor of their choice to help them in the voting

booth." Section 208’s distinct advantage is its availability at every polling site throughout the nation.

Ongoing concerns and issues

While most states that have adopted Section 208 into their election codes follow the language of Section
208 without modification, some states provide more inclusive language, and other states are less clear about
whether LEP voters would qualify for assistance. These variances can affect proper interpretation and

implementation of the law.

For example, Idaho’s Section 208 provision states that a voter “who is unable by reason of physical or other
disability to record his vote by personally marking his ballot and who desires to vote, then and in that case
such elector shall be given assistance by the person of his choice....”" The language is unclear about
whether voters who cannot read or write English are included in this provision. This leaves open the
possibility that poll workers would not consider an inability to read or write English as a reason to permit
voters to have someone assist them. On the other hand, some states expand Section 208 language to clarify
the statement “unable to read or write” to be inclusive of LEP voters. For example, Colorado’s election
code states that if “any elector requests assistance in voting, by reason of difficulties with the English

language . . . the elector shall be entitled . . . to receive the assistance of . . . any person . . . provided that
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the person rendering assistance can provide assistance in both the language in which the elector is fluent

and in English.”"l

Additionally, several states institute more stringent restrictions likely to create greater barriers for LEP
voters. Restrictions such as time limits, limits placed on the person providing assistance, and the exercise
of discretion by election officials to determine voters’ eligibility for assistance conflict with the intent of
Section 208 and could lead to the denial of assistance to LEP voters. For example, several states limit the
number of voters one person can assist. In Missouri, if a voter declares an inability to read or write
English, the voter can be assisted by a person of the voter’s choice. But the person assisting can only assist
one voter per election, unless that person is an immediate family member of the voter."v In Arkansas, a
person chosen to assist a voter can help up to six voters to mark and cast a ballot in an election." In
Minnesota, the person providing assistance is only allowed to mark the ballots of up to three voters in an
election.™ During the 2012 General Election in St. Paul, Minnesota, a group of Hmong LEP voters chose
Election Protection volunteers to assist in casting their votes. Poll workers insisted on limiting each
volunteer to three voters, in compliance with Minnesota law as they understood it.™ Advancing Justice |
AAIJC intervened and contacted the County Attorney’s office to allege a violation of Section 208. The
county agreed to allow the assistors to help more than three voters as long as two election judges observed

the assistance being provided.

We have also found that poll workers are often unfamiliar with the demands of Section 208. During the
2012 General Election, a poll worker at the Mary Queen of Vietnam Church polling location in New
Orleans erroneously thought that only LEP voters of languages covered by Section 203 of the VRA were
entitled to assistance in voting. Because Vietnamese is not a covered Section 203 language in the county or

state, the poll worker did not allow LEP Vietnamese voters the assistance of their choice when voting. il

Recommendations

States should educate voters about their rights under Section 208 and state law, both before the election and
at the polling locations. Informing voters in as many ways as possible about the right to assistance before
Election Day will help LEP voters be more prepared when they come to the polls and will give them the
confidence to vote knowing that someone they trust and who speaks their language will be with them

through the voting process.

States should also take proactive steps to ensure their election officials and poll workers are well aware of
these rights. Guidance from Secretaries of State to local election officials on implementing Section 208
requirements should be clearly articulated. Information on what Section 208 requires, how to manage
requests for assistance, what to expect in these situations, and how state laws interact with this right would

help local officials plan their poll worker trainings and set protocols for polling places. It is equally
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important to provide comprehensive poll worker training on how to interact with voters requiring

assistance.
Discriminatory Practices - Section 5

Section 5 of the Voting Rights Act prohibits the enforcement or administration by covered jurisdictions of “any
voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting” without first
receiving approval, or “preclearance,” from DOJ or the U.S. District Court for the District of Columbia."™ Section 5
applies to numerous voting changes in covered jurisdictions, including redistricting, annexation of other territories
or political subdivisions, and polling place. Voting changes with a discriminatory purpose or with a retrogressive
effect will not be pre-cleared and thus Section 5 prohibits the submitting jurisdiction from adopting the voting

change.

A change is retrogressive if it puts minorities in a worse position than if the change did not occur. For example, a
redistricting plan might be deemed retrogressive if it contains only two majority-minority districts where it
previously contained three or if the line drawers reduce the minority population percentage of a district to a level
that will make it more difficult or impossible for them to continue to elect candidates of their choice. Since 1995,
113 instances of Section 5 violations were entered, including changes regarding redistricting, methods of elections,

annexations and ballot access.

In enacting the VRA in 1965, Congress recognized that previous efforts to litigate discriminatory voting practices
were limited in their effectiveness as particularly recalcitrant jurisdictions would simply replace the struck-down
discriminatory practice with another, newer discriminatory practice. Responding to the persistent nature of
discriminatory schemes in voting, Congress developed a mechanism in the VRA to provide a “check” on whether
proposed voting changes by particularly bad actors would be problematic for minority voters — Section 5

preclearance.
Impact on Asian American voters

Section 5 helped address discriminatory redistricting plans that continue to be drafted in states with large
Asian American communities. As shown in Perry v. Perez, 132 S. Ct. 934 (2012), the Texas legislature
drafted a redistricting plan, Plan H283, that would have had significant negative effects on the ability of

minorities, and Asian Americans in particular, to exercise their right to vote.

Since 2004, the Asian American community in Texas State House District 149 has voted as a bloc with
Hispanic and African American voters to elect Hubert Vo, a Vietnamese American, as their state

representative. District 149 has a combined minority citizen voting-age population of 62 percent.” Texas
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is home to the third-largest Asian American community in the United States, growing 72 percent between
2000 and 2010.

In 2011, the Texas Legislature sought to eliminate Vo’s State House seat and redistribute the coalition of

minority voters to the surrounding three districts. Plan H283, if implemented, would have redistributed the
Asian American population in certain State House voting districts, including District 149 (Vo’s district), to
districts with larger non-minority populations.™ Plan H283 would have thus abridged the Asian American

community’s right to vote in Texas by diluting the large Asian American populations across the state.V

In addition to discrimination in redistricting, Asian American voters have also endured voting system
changes that impair their ability to elect candidates of choice. For example, before 2001 in New York City,
the only electoral success for Asian Americans was on local community school boards. In each election —
in 1993, 1996, and 1999 — Asian American candidates ran for the school board and won.¥ These victories
were due, in part, to the alternative voting system known as “single transferable voting” or “preference
voting.” Instead of selecting one representative from single-member districts, voters ranked candidates in
order of preference, from “1” to “9.”™ In 1998, New York attempted to switch from a “preference voting”
system, where voters ranked their choices, to a “limited voting” system, where voters could select only four
candidates for the nine-member board, and the nine candidates with the highest number of votes were
elected.”™ This change would have put Asian American voters in a worse position to elect candidates of

their choice. Vil

Furthermore, the ability of Asian Americans to vote is also frustrated by sudden changes to poll sites
without informing voters. For example, in 2001, primary elections in New York City were rescheduled due
to the attacks on the World Trade Center. The week before the rescheduled primaries, the Asian American
Legal Defense and Education Fund (AALDEF) discovered that a certain poll site, I.S. 131, a school located
in the heart of Chinatown and within the restricted zone in lower Manhattan, was being used by the Federal
Emergency Management Agency for services related to the World Trade Center attacks. The Board chose
to close down the poll site and no notice was given to voters. The Board provided no media announcement
to the Asian language newspapers, made no attempts to send out a mailing to voters, and failed to arrange
for the placement of signs or poll workers at the site to redirect voters to other sites. In fact, no
consideration at all was made for the fact that the majority of voters at this site were limited English
proficient, and that the site had been targeted for Asian language assistance under Section 203.** With
Section 5 no longer applicable in most jurisdictions, disruptive changes to polling sites, voting systems, and
redistricting plans can now occur unfettered, wreaking havoc on Asian American voters’ ability to cast an

effective ballot.
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In jurisdictions covered by both Sections 5 and 203, Section 5 complements the enforcement of Section
203. Jurisdictions that are covered by both Sections 5 and 203 must obtain preclearance from the Justice
Department before implementing any change in a language assistance program. For example, when the
New York City Board of Elections refused to provide fully translated machine ballots, the Justice
Department, acting pursuant to Section 5, compelled the Board to comply with Section 203 by providing

machine ballots with all names transliterated into Chinese.™

Ongoing concerns and issues

Asian American communities continue to grow and move to nontraditional cities and areas of the country.
Previously-covered Section 5 jurisdictions in the South are also where the Asian American population is
growing. Georgia and North Carolina are among the three fastest-growing Asian American populations.™
In fact, five of the states covered in their entirety and another four states covered partially by Section 5 are
among the top 20 states with the fastest-growing Asian American populations. The remaining covered
states all experienced growth in their Asian American populations.” When groups of minorities move into
or outpace general population growth in an area, reactions to the influx of outsiders can result in racial
tension.™i As Asian American populations continue to increase rapidly, particularly in the South, levels of
racial tension and discrimination against racial minorities can be expected to increase, including in the
voting context.™V Such discrimination creates an environment of fear and resentment toward Asian
Americans, which jeopardizes Asian Americans’ ability to exercise their right to vote free of harassment

and discrimination.

The community’s population growth will likely lead to increased efforts to undermine the political voice of
Asian Americans similar to the recent and ongoing efforts to restrict access to the polls.”™ This trend has
already become evident in relation to the growth of the Latino voting population.™ Asian Americans are
potential swing voters and as they become numerous enough to make the difference in certain races, they
will be facing new, more aggressive tactics to minimize their political impact. Section 5 protections are

needed more than ever, i

Unfortunately, the U.S. Supreme Court weakened the VRA in Shelby County v. Holder (“Shelby”). The
Court ruled 5-4 that the formula used to determine Section 5 jurisdictions was based on “decades-old data
and eradicated practices,” despite the extensive record confirming that these jurisdictions continued to
commit acts of voting discrimination.”ii" Thus, while the Court did not invalidate Section 5, it rendered it
useless by invalidating the formula that determined what jurisdictions were required to submit voting
changes for preclearance. But at the same time, the Court recognized that “no one doubts” that voting

discrimination still exists, and invited Congress to pass legislation with a modernized formula, ™
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Since the Court invalidated the key enforcement provision of the Act in 2013, voting discrimination has
become harder to stop. In states, counties, and cities across the country, legislators pushed through laws

designed to make it harder for minorities to vote.

In the lead-up to the 2014 election, a resurgence of laws to increase barriers to voting and dilute minority
voting strength have put the right to vote in more danger than at any time in the past 50 years. For example,
in 2013, just one month after the Shelby County decision, North Carolina — where the Asian American
population increased by 85 percent between 2000 and 2010 -- passed H.B. 589. The legislation restricts
voting through a ban on paid voter registration drives; elimination of same-day voter registration; allowing
voters to be challenged by any registered voter of the county in which they vote, rather than just their
precinct; reduction of early voting by a week; authorization of vigilante poll observers with expanded range
of interference; an expansion of the scope of who may examine registration records and challenge voters; a
repeal of out-of-precinct voting; elimination of flexibility in opening early voting sites at different hours
within a county; and curtailing satellite polling sites for the elderly or voters with disabilities. This law is

currently being challenged through litigation,

Recommendations

The U.S. Supreme Court left it up to Congress to create new formulas for Section 5 coverage. That is the
only viable, long-term remedy available to fill the gaps left behind by Shelby.

Two bills have been introduced in Congress that would restore the VRA. First, we saw the bicameral
introduction of the Voting Rights Amendment Act of 2014 (VRAA) on January 16, 2014, to address the
Shelby decision. The House bill (H.R. 3899) was introduced by Representatives James Sensenbrenner (R-
WI), John Conyers (D-Ml), Bobby Scott (D-VA), and John Lewis (D-GA). The Senate version (S. 1945)
was introduced by Judiciary Committee Chairman Patrick Leahy (D-VT). In February 2015,
Representatives Sensenbrenner and Conyers reintroduced the bipartisan Voting Rights Amendment Act of
2015 in the House of Representatives. The bill’s provisions would create a flexible, nationwide formula
updated annually and based on current voting rights violations to determine which jurisdictions require
preclearance for voting changes; enhance the power of federal courts to stop discriminatory voting changes
from being implemented and to order preclearance remedies as needed; create new nationwide transparency
of certain voting changes to keep communities informed about voting changes that raise concerns; and
strengthen and expand federal observer program, an effective tool critical to combating discrimination

directly at the polls.

On June 24, 2015, the Voting Rights Advancement Act (Advancement Act) was introduced in the Senate
(S.1659) and the House (H.R.2867). The Advancement Act has received broad and vocal support from the

civil rights community because it responds to the unique, modern-day challenges of voting discrimination
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that have evolved in the 50 years since the Voting Rights Act first passed. The Advancement Act
recognizes that changing demographics require tools that protect voters nationwide—especially voters of
color, voters who rely on languages other than English, and voters with disabilities. It also requires that
jurisdictions make voting changes public and transparent. The Voting Rights Advancement Act would
modernize the preclearance formula to cover states with a pattern of discrimination that puts voters at risk,
ensure that last-minute voting changes won’t adversely affect voters, protect voters from the types of voting
changes most likely to discriminate against people of color and language minorities, enhance the ability to
apply preclearance review when needed, and expand the effective Federal Observer program and improve

voting rights protections for Native Americans and Alaska Natives.

In the two years since the Shelby decision, Congress has failed to restore the Voting Rights Act, and voters
have been subject to more discrimination that at any time in the past 50 years. Congress now has two bills it
could use as vehicles for restoring the Voting Rights Act. The time is now for Congress to take up and
debate these two bills. Congress must come together, as it has each time the Voting Rights Act has been

before it, to restore the protections of the VRA.

Discriminatory Practices - Section 2

Section 2 of the VRA applies nationwide and mandates that all jurisdictions avoid implementing any voting
standard, practice, or procedure that results in the denial or abridgement of the right of any citizen to vote on account
of their race, color, or membership in a language minority group.”™ The 1982 VRA reauthorization added that a
Section 2 violation exists “if, based on the totality of the circumstances, it is shown that the political processes
leading to nomination or election... are not equally open to participation by... citizens protected by [Section 2] in
that [they] have less opportunity than other members of the electorate to participate in the political process and to
elect representatives of their choice.”™ i Section 2 has been utilized in “vote dilution” challenges to at-large
election systems and redistricting plans, “vote denial” challenges to restrictive voting practices, and language

discrimination challenges.

Section 2 prohibits minority vote dilution — that is, practices that have the effect of depriving minority voters of an
equal opportunity to elect a candidate of choice. In the redistricting context, vote dilution most commonly occurs
either when minority communities are drawn into a small number of districts (packing) or stretched across a large

number of districts (cracking, fracturing, or splitting).

Section 2 can require states to create new majority-minority districts to avoid diluting minority voting strength
during redistricting. For example, states that experience significant minority population growth since the last census
may need to create new majority-minority districts to ensure Section 2 compliance. Additionally, Section 2 prohibits

the enactment of redistricting plans that have a discriminatory effect or were adopted with a discriminatory purpose.
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Section 2 protects minority communities of all sizes from redistricting plans drawn or implemented with a
discriminatory purpose. Other practices that dilute the minority voting strength include: at-large election systems,
multi-member election districts and annexations of white residential areas that either fence out minority residential
areas or reduce a city’s minority population percentage in the context of at-large voting. i

Section 2 is also used to challenge voting practices that limit or restrict access to registration or voting that
discriminate on the basis of race or language minority status. Practices that could be challenged include: proof of
citizenship for voter registration, other limitations to voter registration, improper purging of voter registration rolls,
limitations on early in-person voting or absentee voting, photo ID requirements for in-person voting, polling place

changes, and voter intimidation.

Finally, Section 2 can also be used to address the needs of LEP language minority voters. As previously mentioned,
while Section 203 has been able to break down the language barriers for Asian American, Latino, American Indian
and Alaska Native voters in certain jurisdictions, many language minority voters still face language barriers at the
polls. Voters of language groups not covered have not benefited from Section 203.7* Section 2 provides another
measure of protection for all language minorities by prohibiting voting practices or procedures that discriminate on

the basis of race, color, or membership in a language minority group.

Impact on Asian American voters

Redistricting

Historically, Asian Americans have found their communities split into different districts, thus reducing
their voting power. In 2001, redistricting efforts divided Chicago’s Chinatown—a compact community
whose members have common ground in terms of history, ethnicity, language, and social concerns—from
two lllinois Senate districts into three Senate districts, and from three Illinois House districts into four
House districts. Similarly, after the 1991 redistricting in Los Angeles, Koreatown, which covers just over
one square mile, was split into four City Council districts and five State Assembly districts. This fracturing
was patently problematic after the 1992 riots in Los Angeles, where an estimated $1 billion in damages
occurred, concentrated mainly on businesses operated by Koreans and other Asian immigrants in
Koreatown. However, because Asian Americans did not make up a significant portion of any elected
official’s constituency, officials were left with little incentive to respond to the community. Thus, when
Koreatown residents approached their local officials for assistance with the cleanup and recovery effort, no

one was willing to take responsibility for the neighborhood and they were unable to receive assistance.

While race cannot be the predominant or controlling factor in drawing districts™>, race remains a
permissible consideration so long as it does not subordinate “traditional race-neutral districting principles,

including but not limited to compactness, contiguity, respect for political subdivisions, or communities
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defined by actual shared interests, to racial considerations.”™ Utilizing the idea of communities defined
by actual shared interests and needs, also known as "communities of interest," communities can argue that
their community should be kept intact within a district during the redistricting process.”™ i Communities
of interest can be multi-racial and should be focused on commonalities between community members with

respect to characteristics, needs and concerns.

During the 2011 redistricting cycle in California, Asian Americans successfully argued for keeping
communities of interest together in the maps approved by the Citizens Redistricting Commission for
California Assembly, Senate, Board of Equalization, and Congressional districts. The Coalition of Asian
Pacific Americans for Fair Redistricting (CAPAFR), a statewide coalition of Asian American and Pacific
Islander organizations and individuals working in 10 regions, worked diligently to incorporate community
feedback and input related to keeping together specific communities of interest and neighborhoods and
conveyed this information to the commission via testimony at the public hearings. On behalf of CAPAFR,
Asian Americans Advancing Justice -- Los Angeles, the coalition’s anchor, developed state Assembly and
Senate mapping proposals that incorporated the communities’ priorities around their communities of
interest. These testimonies and maps influenced the final district configurations in all 10 regions in which
it worked, including the creation of California’s first Asian American majority-minority state or federal
district and the unification of many Asian American and Pacific Islander communities that were

fragmented in the 2001 district maps. il

Minority Coalition Districts

Although Asian American populations are growing in virtually every state, their numbers can still be too
small to take advantage of Section 2 in creating majority-minority districts. In some areas, these
populations have begun to form minority coalition districts with other groups as a means to elect candidates

of their choice.

A minority coalition district is one in which a) two minority groups (or more) have come together in
coalition to constitute a politically cohesive voting bloc that could elect a representative of choice and b)
where their numbers constitute a majority of their district. And under certain circumstances, the creation of
minority coalition districts will be required under Section 2. An example of a minority coalition
district strategy can be found in Prince William County, Virginia, one of the nation’s most diverse counties
with a growth rate of 172 percent for Asian Americans and 204 percent for Latinos. There, local organizers
argued that there was voter cohesion among Latinos, Asian Americans, and African Americans, and that if
their numbers were fairly represented in the district maps, they would constitute minority coalition

districts.x¢
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Language assistance

Section 2 has also been utilized to protect the voting rights of language minorities who do not reside in
Section 203-covered jurisdictions, as well as language minority voters who fall outside of the four

protected language groups (i.e., Latinos, Asian Americans, American Indians, and Alaskan Natives).

For example, the Department of Justice (DOJ) brought a Section 2 case against the City of Boston on
behalf of Chinese- and Vietnamese-speaking voters in 2005 On July 29, 2005, DOJ filed a complaint
against the City of Boston under Sections 2 and 203 of the VRA alleging that the City's election practices
and procedures discriminated against Latinos, Chinese Americans, and Vietnamese Americans, in violation
of section 2 of the VRA. The suit also alleged that the City violated section 203 by failing to make all
election information available in Spanish. DOJ alleged that the City abridged the right of LEP members of
language minority groups to vote by treating LEP Latino and Asian American voters disrespectfully;
refusing to permit LEP Latino and Asian American voters to be assisted by an assistor of their choice;
improperly influencing, coercing or ignoring the ballot choices of LEP Latino and Asian American voters;
failing to make available bilingual personnel to provide effective assistance and information needed by
minority language voters; and refusing or failing to provide provisional ballots to LEP Latino and Asian
American voters. On October 18, 2005, the court issued an order that, among other requirements, mandated

the provision of language assistance to Chinese and Vietnamese voters i

DOJ also used Section 2 on behalf of language minority voters whose language is not covered under
Section 203. For example, DOJ brought a Section 2 action on behalf of Arab American voters in
Hamtramck, Michigan.“! In 1999, an organization called “Citizens for Better Hamtramck” challenged
voters (including Bengali Americans) who “looked” Arab, had Arab or Muslim sounding names, or had
dark skin. The harassment included pulling voters from voting lines and forcing them to show passports or
citizenship papers before they could vote, as well as forcing some of them to take an oath of allegiance
even though they had appropriate citizenship documentation. As the result of an agreement with DOJ, the
city agreed to appoint at least two Arab Americans or one Arab American and one Bengali American
election inspector to provide language assistance for each of the 19 polling places where the voter
challenges occurred. ¢V

Recommendations

With Asian American populations growing across the country, community leaders should look to utilize
Section 2 more to address the needs of the community. Asian Americans should become more involved in
redistricting efforts to ensure our communities are not being divided into different districts, while also

working with other communities of color to coordinate redistricting efforts and concerns.
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Asian American leaders should look in particular collaborating with other communities of color to develop
minority coalition districts that would meet the Section 2 requirements and could start electing candidates
of choice in the future.*¥ As more Section 2 vote denial cases are being brought, the Asian American
community should be engaged to determine whether these practices are having a negative impact on Asian
American voters as well as other voters of color. Finally, Section 2 should be utilized more on behalf of
language minority voters to secure language assistance remedies for LEP voters. This will be particularly
important for communities with sizeable populations of LEP voters that may fall short of triggering Section

203 coverage.

CONCLUSION

The VRA recognizes the long history of disenfranchisement and pervasive discriminatory attempts to deny persons
of color the right to vote. Despite gains that have been made over the 50 years since the enactment of the VRA,
there is still more to be done. Voting discrimination and suppression are still very real and very current. Even the

Chief Justice John Roberts notes that “voting discrimination still exists; no one doubts that.”

The U.S. Census Bureau forecasts that while the number of Asian immigrants will grow between now and 2040, the
proportion of Asian Americans who are immigrants will decrease. With the high naturalization rate among Asian
Americans and the increase of U.S.-born Asian Americans in the coming years, it is safe to assume that voter
registration rates among the Asian American community will only increase and the full potential of the Asian

American electorate will be unleashed.

It is precisely for these reasons that voting rights have been an integral part of our portfolio of work since our
inception in 1991. Indeed, one of our challenges in pursuing this work is that for many, both within and outside of
our community, voting discrimination and suppression are not considered problems endemic to Asian Americans,
but rather other communities of color. We hope that this report helps to dispel that myth. Even as we celebrate the
promise of the Voting Rights Act and recount how it has already helped Asian Americans to cast their ballots every
election day, we recommit to advocating to maintain, restore and strengthen the Voting Rights Act for another 50

years.
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